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MASSACHUSETTS LIVES AT RISK:
THE LOCAL IMPACT OF FEDERAL
“REGULATORY REFORM” PROPOSALS
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WHAT NO INDIVIDUAL CAN DO ALONE: PROTECTING AMERICA

At key points in our nation’s history, citizens have successfully demanded that our government do
what no individual can do alone: set standards and safeguards to hold large corporations accountable
to the public interest. Americans are safer, healthier and more prosperous today because of the strong
American system of safeguards designed to stop corporations from cutting corners at our expense. Our
daily lives are filled with examples of the American regulatory system at work. For example, we no
longer have to fear that the meat we buy is actually—as Upton Sinclair described in his 1906 book,
The Jungle—just “guts and garbage” swept off the meatpacking plant floor and sold as “potted ham.”
That is because citizens pressured Congress to pass laws that transformed the entire industry and are

still protecting us today, the Meat Inspection and the Pure Food and Drug Acts of 1906.

For most of our history, the United States has been the world leader in setting a system of high and
distinctly American standards for companies that want to do business here. Perhaps the most dramatic
example of the U.S. leading the world in safeguarding our citizens came in 1960, when an FDA
pharmacologist, Dr. Frances Kelsey, refused to let the U.S. follow 46 countries in allowing the sale of
thalidomide, a drug for infants, children and pregnant women. Dr. Kelsey faced sustained opposition
from the drug’s maker, but in the end, America was vindicated: over 12,000 birth defects were linked
to the drug worldwide—but because of U.S. safeguards, only 17 Americans were affected.’
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LEGISLATION ERECTING BARRIERS TO NEW STANDARDS & SAFEGUARDS:
REINS, RAA, AND RFIA

The following section describes some of the key bills that, if passed, would erect bureaucratic impedi-
ments to the creation of new standards and safeguards: variations on a broad regulatory moratorium,
the Regulations from the Executive in Need of Scrutiny (REINS) Act, the Regulatory Accountability
Act (RAA), and the Regulatory Flexibility Improvement Act (RFIA). REINS, RAA, and RFIA have
cleared the U.S. House and await action in the U.S. Senate. Broad regulatory moratoria proposals are

under consideration in both houses.



Broad regulatory moratoria proposals. Moratoria proposals such as the Regulatory Time-Out Act of
2011 (S. 1538) and the Regulatory Freeze for Jobs Act of 2012 (H.R. 4078) would create broad pro-
hibitions against agencies issuing or updating public safeguards for a set time period, ranging between

1 and 2 years or until the level of unemployment drops to a pre-specified level.

The REINS Act. The REINS Act would thwart implementation of new public safeguards and indus-
try standards by requiring both the House and Senate to approve all major regulations in 70 days, an
impossibly short timeframe. Rules that are not approved would become void automatically, despite
the years of rigorous science and public comment that go into crafting them. Thus it would empower
either chamber to unilaterally stop the implementation of important laws that Congress has already

passed. This includes decades-old American laws that have overwhelming public support—such as the

Clean Air Act and the Food, Drug, and Cosmetic Act.

The Regulatory Accountability Act. The RAA would delay the creation and weaken the substance
of new rules by forcing agencies to prioritize the interests of industry over the public. It would require
that government create rules that are “least costly” for the regulated businesses, even if an alternative
rule would be less costly for the public, in the form of lives saved and harms prevented. This is a pro-
found change that overrides 25 existing statutes, including the Clean Air Act, the Clean Water Act,
and the Occupational Safety and Health Act, designed to prioritize public health and safety while still
taking into account compliance costs for businesses.

In its letter to the House Judiciary Committee on the RAA, the American Bar Association (ABA) Section
of Administrative Law and Regulatory Practice, the most authoritative body of experts in this area, wrote
“[f]or some two decades, many administrative lawyers have voiced concerns about the increasing com-
y Wy &
plexity of rulemaking and have been urging Congress not to add unnecessary analytical requirements to
the...rulemaking process.” Rather than addressing these fundamental concerns, the RAA does exactly
what the experts warned against, by adding more than 60 new analytical requirements to the law guid-
ing the rulemaking process, including mandating agencies to make nearly impossible determinations
such as the “indirect costs” or the “cumulative costs and benefits” of a proposed regulation. In addition,
the bill greatly increases the power of the courts to second-guess the experts in the rulemaking process
by expanding the issues on which courts could intervene. One expert estimates that enactment of the
RAA would delay the creation of new rules by two to three years,” meaning a loss of 71,400-107,100

American lives in the case of just one delayed rule: the particulate matter pollution limit.*

The Regulatory Flexibility Improvement Act. The RFIA would slow down the creation of new
standards and safeguards by adding unnecessary, time-consuming steps to the review process. Like the
RAA, it would require agencies to make nearly impossible determinations of “indirect costs” associated

with regulations as well as a set of possible alternatives to any proposed regulation.

Lobbyists for Regulatory Reform. It is important to recognize the interests that have driven the
“regulatory reform” agenda to date. In a detailed analysis of supporters of the REINS Act, the most
extreme of the proposals, the non-partisan research group Public Citizen found that the energy indus-

try was the single biggest force lobbying for the bill.” This includes electric utilities, coal, oil and gas



companies. Many of these companies have expressed opposition to new pollution standards. However,
REINS, RAA, and RFIA are not tailored to any specific area of regulation. Thus, they would delay
standards indiscriminately across all industries and sectors of our economy, even reaching rules that are
supported by the regulated entities—for example, the anti-food contamination standards that the farm

lobby currently supports as a means to avoid costly recalls.®

THE IMPACT ON MASSACHUSETTS FAMILIES OF DELAYING NECESSARY
SAFEGUARDS

Impact of Delaying Rule Making Our Food Safer: 200,000 Food-Poisoned Massachuttans
Per Year

Despite the creation of a more robust system of protections since Upton Sinclair’s time, there con-
tinue to be gaps in the United States’ food safety systems. Experts estimate that each year 128,000
Americans are hospitalized due to a foodborne illness, and 3,000 die.” In Massachusetts, over 400,000
local residents fall ill from produce-related illnesses each year.® Many of the recent outbreaks are, in
part, the result of new developments in the farming industry that present new threats to the consumer
and require an updating of existing safeguards. In 2006, more than 200 illnesses and three deaths were
linked to bagged spinach contaminated with E. coli. Packaged greens represent an innovation by the
food industry that meets a consumer need for convenience, but also carries with it new dangers. By
cutting and mixing spinach into individual bags, a single contaminated plant now contaminates bags
purchased by multiple consumers—whereas, before the contamination would have sickened a single

consumer.

As in previous eras, the steady drumbeat of high profile incidents involving food contamination due to
a lack of industry standards led to action. Congress passed and the President signed into law the FDA
Food Safety Modernization Act (FSMA) in January 2011. While some provisions of the law have taken
effect, the provisions of the law requiring farmers to create checklists to assure that safety procedures
are followed in the production, harvesting, handling and packing of produce will not take effect until
the FDA issues a rule detailing the new requirements for the industry.’

Each year that we delay the creation of this standard means additional suffering. While better rules will
not eliminate all foodborne illnesses from produce, if half of the illnesses due to contaminated produce
can be eliminated—as the FDA has estimated is possible for a comparable rule for fish'>—then each
year of delay would result in approximately 200,000 Massachusetts residents falling ill''—com-
parable to the entire city of Worcester being poisoned by bad produce every year.'

Impact of Delaying Clean Air Rules: 7,494 Asthma Attacks Among Children in
Massachusetts Per Year

Despite our nation’s success to date in cleaning up the air we breathe, there are still many prevent-
able deaths and sicknesses due to air pollution. The Clean Air Act requires the EPA to periodically

review the standards for pollution it has set in order to assure that they are protecting the public with



an adequate margin of safety. The Act directs the agency to review its standards for fine particulate
matter, commonly known as soot, every five years in order to consider the latest scientific evidence and
ensure that the public health is being adequately protected.” The last review ended in October 2006.
The results of that review were contested by a group of environmental organizations, and the courts
rejected the 2006 standards as inadequately protective of the public’s health. Even if those standards
had been adequate, based on the five year time frame specified by the Clean Air Act, they should have
been reviewed last year. The agency now says it will issue a draft rule in June of this year.'

Sadly, the failure by the EPA to update its standards for soot is not just a harmless bureaucratic hold-
up; it is costing lives. Diesel vehicles and coal-fired power plants are among the biggest sources of soot.
Soot particles’ microscopic size—1/30" the width of a human hair—allows them to bypass the body’s
natural ability to expel larger particles with a cough or a sneeze. This means that soot can lodge deep
within the lungs, aggravating asthma and increasing the risk of heart attack. Those with pre-existing
lung or heart disease, diabetics, the elderly and children are most at risk. Children are easily sickened
by soot because of their developing lungs, smaller size, high levels of physical activity and time spent

outdoors, which increases their exposure to air pollution.”

All of the proposed “regulatory reform” bills could add years of delay to the already overdue lifesaving

soot rule.

In their report, “Sick of Soot,” Earthjustice, the American Lung Association, and the Clean
Air Task Force quantify the annual cost of delaying the soot pollution rule.

For each year that we delay bringing
down soot pollution to a safer level
(an annual limit of 11ug/m® and a daily
limit of 25ug/m?) there are up to:
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emergency room

® 16 heart attacks

= 9 premature deaths™



CONCLUSION

Massachusetts citizens have much to lose from the passage of legislation that would delay the creation
of protections for their food and air. For each year that new safeguards are delayed, they will suffer as
many as 200,000 preventable cases of foodborne illness and as many as 16,207 missed days of work or

school due to air pollution-caused ailments.

Denos and U.S. PIRG wish to thank Earthjustice, the American Lung Association, the Clean Air Task Force and the Energy
Foundation for the previously unpublished state level data on the health impacts of stricter controls on particulate matter included

in this report.
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